
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 
 
----------------------------------------------------------------------x 
                 : 
THE DOW CHEMICAL COMPANY, 
 

Plaintiff, 
 
 - against - 
 
J. PEDRO REINHARD and ROMEO KREINBERG, 
 

Defendant, 
 
ROMEO KREINBERG, 
 
                                               Counterclaimant and 
                                               Third-Party Plaintiff, 
       
          - against -  
 
THE DOW CHEMICAL COMPANY and 
ANDREW LIVERIS, 
 
                                              Counter-defendants, 
 
          - and - 
 
J.P. MORGAN CHASE & COMPANY 
 
                                              Third-Party Defendant. 
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Hon. Thomas L. Ludington 
 
Case No(s).: 07-12012 
 
THIRD-PARTY 
COMPLAINT  
 
JURY TRIAL DEMANDED 
 
 

-----------------------------------------------------------------------x 
 

THIRD-PARTY COMPLAINT AGAINST  
J.P. MORGAN CHASE &  CO. FOR CONTRIBUTION 

 

Third-Party Plaintiff Romeo Kreinberg (“Kreinberg”), by his attorneys Arkin 

Kaplan Rice LLP, for his Complaint against Third-Party Defendant J.P. Morgan Chase & Co. 

(“JPMorgan” or the “bank”), alleges as follows: 
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NATURE OF THE ACTION 

1. In one of the great ironies of this litigation, discovery has revealed that Andrew 

Liveris, along with JPMorgan, were considering a leveraged buyout of The Dow Chemical 

Company (“Dow” or the “Company”) long before Kreinberg was terminated for purported 

“unauthorized discussions” concerning such a transaction.  

REDACTED 

2. At the same time JPMorgan was preparing this study, it was also communicating 

with potential investors, including the government of Oman and private equity groups, 

concerning a potential management buyout of Dow with which Liveris was not to be involved.  

Not long thereafter, the press published a series of rumors -- which, on information and belief, 

originated from a JPMorgan representative -- speculating that that a bid for Dow was afoot.  

These are the same rumors that form the basis of Dow’s claimed injury charged to Kreinberg.   

3. Eventually, a third-party disclosed to Dow that JPMorgan was acting as the 

investment advisor behind the rumored leveraged buyout.  In response, the Company confronted 

the bank.   

4.  

REDACTED 

5. Andrew Liveris presented the bank with its opportunity on April 9, 2007.  While 

dining with Jamie Dimon, the bank’s Chief Executive Officer, Liveris explained he wanted 

names of those involved in the bank’s bid efforts -- and one or two in particular.   

6. Seeing a path to redemption, the bank acted promptly.  According to Dow, Dimon 

contacted Liveris the next day to implicate Kreinberg and others.  This is despite the fact that 

Kreinberg had only one brief conversation with JPMorgan bankers, whereupon he rejected 
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unequivocally the notion that the Board would accept an unsolicited bid.  Less than forty-eight 

hours later, Kreinberg was terminated, and Liveris and Dow commenced a very public campaign 

to destroy Kreinberg’s reputation.   

7. In a near-blinding act of hypocrisy, Dow sought to legitimate its tortious conduct 

by reference to JPMorgan -- its Judas of just days earlier.  As described by Dow to the media, the 

bank was now a “highly credible” source that provided it with “irrefutable evidence” of 

Kreinberg’s misconduct.   

8. JPMorgan did nothing to prevent Dow’s wanton defamation; instead, it allowed 

Liveris his corporate entrenchment in favor of continuity of business.  Indeed, not long after 

these events, JPMorgan went on to represent Dow in connection with a $2 billion transaction, 

and the two companies continue their close relationship to this day. 

9. For his part, Kreinberg was branded a corporate “traitor” to the company he 

served for over 30 years.   

10. Kreinberg denies that he engaged in any breach of fiduciary duty owed to Dow 

resulting from a purported “role,” “involvement” or failure to disclose discussions with the bank 

and/or others related to a leveraged buyout of Dow.  Should Dow somehow meet its burden on 

this claim, however, JPMorgan -- described by the press as the mastermind behind the 

transaction at issue -- should be held accountable for its share of harm caused to the Company.    

11. At all relevant times, the bank owed Dow a fiduciary duty that was breached 

when it participated in leveraged buyout efforts that it failed to disclose, even after the Dow 

inquiry.  This conduct indisputably contributed to the same pool of alleged harm -- to the extent 

such harm can be established -- with which the Company charges Kreinberg.    
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12. It is mystifying how Dow justifies commencing a litigation against a 

distinguished executive and 30-year employee on the basis of “unauthorized discussions” about a 

leveraged buyout while remaining silent about the more egregious conduct of its long-time 

investment banker (and institutional investor).   If Dow genuinely seeks to avenge a purported 

wrong, the bank should be a welcome addition to the case. 

13.    By this pleading, Kreinberg adds JPMorgan as Third-Party Defendant to Dow’s 

breach of fiduciary duty claim against him. 

JURISDICTION  

14. This Court has jurisdiction over this third-party complaint pursuant to 28 U.S.C. 

§§ 1332 and 1367.  The amount in controversy, exclusive of interest and costs, exceeds the sum 

of $75,000.  

15. This Court may exercise personal jurisdiction over JPMorgan because it does 

business in Michigan, where it maintains an office.  Likewise, JPMorgan regularly transacts 

business in this state. 

FACTS 

A. JPMorgan both Targets and Advises Dow   

16. As referenced above, sometime in late 2006, the bank began to discuss with 

Omani investors transactions targeting an acquisition of Dow, in whole or in part.  Such efforts 

involved high level JPMorgan executives, including William Winters, a member of JPMorgan’s 

Executive Committee.  The bank chose not to disclose its activity to Dow, however, or Andrew 

Liveris in particular.   
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17. This is despite the fact that JPMorgan has long been the Company’s financial 

adviser.  For the time period relevant to the Company’s Complaint, JPMorgan was involved in 

several projects worthy of note.   

REDACTED 

18.  

REDACTED 

B. Buyout Rumors are Published 

19. On January 18, 2007, the Financial Times reported that “talk in the marketplace 

was that a consortium of private equity groups was working on a break-up bid for Dow 

Chemical.”  (See Dow Compl. ¶22.)   

20. According to Dow, the substance of this article was purportedly “disruptive and a 

matter of great concern” for the Company.  As a result, Dow commenced an investigation to 

determine (i) “whether there was a basis for these rumors” and (ii) to determine “the source” of 

these reports.  (See Dow Compl. ¶23.) 

21. On information and belief, Dow’s investigation led it to contact JPMorgan 

representatives to ascertain whether it knew of any efforts to prepare a leveraged buyout 

targeting the Company, in whole or in part.   

22. The bank did not disclose to Dow its involvement in such efforts, however; nor 

did it identify any information about which it was aware relative to such transactions.   

23. By February 22, 2007, JPMorgan devised a time line reflecting a proposed bid 

approach to Dow’s Board by the close of March. 

24. JPMorgan was to act as book-runner on the deal. 
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25. Its plan for a bid was assisted by a number of consultants retained by the bank to 

provide it advisory services.  

26. One of these consultants was Eddie Wilson, of the U.K.-based Chemair, Ltd.   

27. Mr. Wilson is a former Dow executive and brought to JPMorgan’s leveraged 

buyout plans institutional knowledge of the target.     

28. On information and belief, JPMorgan also consulted with an entity named Oryx, 

Limited.  Oryx is a Kuwaiti company that provides capital, as well as intermediary and 

investment advisory services, in connection with business transactions in the Middle East. 

29. On February 25, 2007, a second article identifying the potential for a buyout 

effort targeting Dow was published. 

30. Dow alleges that this article again caused it harm by roiling employees and 

requiring that it continue an investigation into the veracity and source of leveraged buyout 

rumors.   

31. The bank nonetheless continued with its leveraged buyout efforts.   

32. JPMorgan further failed to disclose to Dow its involvement in transactions 

targeting Dow, in whole or in part.   

33. Instead, JPMorgan sought a meeting with Dow managers (but not Liveris) so that 

the bank could ascertain whether there existed sufficient support to carry a bid for Dow.   

C. JPMorgan Seeks Support from Managers Other than Liveris   

34. On information and belief, Kreinberg was one of the Dow managers JPMorgan 

intended to approach.   

35. On February 27, 2007, Kreinberg was in England to meet with Dow-consultant 

Terry Ruane on matters pertaining to OPIC, Dow’s troubled joint venture with Oman.   
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36. Unbeknownst to Kreinberg, however, JPMorgan intended to show up at this 

meeting. 

37. Upon arriving, JPMorgan representatives inquired as to matters related to Dow’s 

disclosed strategies and issues related to the chemical industry generally.  At no point did 

Kreinberg share with these representatives confidential Dow information.  

38. The JPMorgan representatives asked Kreinberg how Dow might respond to a bid 

overture.  His response was unequivocal -- the Company “would circle the wagons.” 

39.  

REDACTED 

40. On information and belief, the bank thereafter abandoned efforts to pursue a bid 

financing structure with Oman.   

41.  

REDACTED 

D. JPMorganÕs Deception is Partially Revealed 

42. The bank’s buyout efforts were eventually revealed to Dow, at least in part, at or 

about the time a third rumor regarding a take over of Dow was published on March 12, 2007. 

43. Again, Dow claims that this rumor roiled employees and caused it harm by 

requiring that it undertake investigatory efforts.  JPMorgan was aware of this, but did not advise 

Dow of any information about which it was aware regarding its leveraged buyout efforts.  Nor 

did the bank cease its LBO plan, or otherwise advise Dow of Kreinberg’s purported “role” in 

these discussions. 
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44.  

REDACTED 

45.  

REDACTED 

46. JPMorgan agreed to consider Dow’s requests; however, despite the fact that it 

was, at this time, aware of the source of the leveraged buyout rumors that had appeared in the 

market place, it did not disclose this information to Dow.  

E. LBO Rumors Persist in Apr il -- Liver is and Dimon Meet   

47. This apparent détente notwithstanding, on April 8, 2007, the Sunday Express ran 

another story describing a potential Dow takeover effort.  (See Dow Compl. ¶33.) 

48. The article indicated that a hostile bid for Dow was expected from “a consortium 

of Middle Eastern investors and buyout firms” that obtained “the[ir] capital [from] investors 

from Saudi Arabia, Kuwait, Bahrain, Qatar, UAE and Oman, with the rest contributed by a 

number of U.S. buyout firms, including KKR.”     

49. Dow complains that this rumor caused it further harm by roiling employees and 

requiring investigation. 

50. The next day, on April 9, 2007, JPMorgan’s CEO Jamie Dimon and Christopher 

Iannaconne, a senior JPMorgan banker, traveled from New York to Midland, Michigan to have 

dinner with Andrew Liveris and Geoffrey Merszei, Dow’s Chief Financial Officer. 

F. JPMorganÕs Dimon and DowÕs Liveris Meet for Dinner 

51. At dinner, Liveris made clear to Dimon and Iannacone that the Company (or more 

precisely, Liveris personally) was out for “scalps.”   Liveris indicated that the bank could curry 

favor by helping him implicate Kreinberg.  
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52.  

REDACTED 

  

53.  

REDACTED 

G. JPMorganÕs Follow Up Call to Dow 

54. The next day, on April 10, 2007, Dimon participated in phone calls with Liveris 

and with John Savarese, a member of the law firm Wachtell Lipton Rosen & Katz (WLRK”), 

which represents Dow.   

55.  

REDACTED 

56.  

REDACTED 

H. KreinbergÕs Termination 

57. The next day, Andrew Liveris reported to Dow’s Board what he and Savarese 

“learned” from their calls with Dimon on April 11, 2007. 

58. The Board voted to terminate Kreinberg less than twelve hours later.  

59. This termination, the basis of which is purported to be Kreinberg’s 

“participation,” “role” and/or “involvement” in leveraged buyout efforts targeting Dow, was 

effected the morning of April 12, 2007. 

60. Following Kreinberg’s termination, Martin Lipton of WLRK contacted Steven 

Cutler, JPMorgan’s General Counsel, on Dow’s behalf.   
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61.  

REDACTED 

62.  

REDACTED 

I. Kreinberg is Sued for Breach of Fiduciary Duty 

63. On May 8, 2007, Dow sued Kreinberg for breach of fiduciary duty. 

64. This purported breach is said to have resulted from Kreinberg’s participation in 

meetings with JPMorgan representatives and others related to a leveraged buyout targeting Dow 

and Kreinberg’s failure to disclose information about which he was aware relating to potential 

transactions targeting the Company.  

65. Dow’s Complaint alleges it suffered injury stemming from press reports reflecting 

buyout rumors, which “clouded Dow’s future, distracted from its business objectives, and roiled 

its management and employees.” (See, e.g.,  Dow Compl. ¶21.)   

66. Dow also states that such rumors led to a “frustrating search” as to the rumors 

source and validity.  (See, e.g., Dow Compl. ¶1.)   

JPMORGAN BREACHED IT S DUTIES TO DOW 

67. If Dow is somehow able to meet its burden of proof on this claim, Kreinberg is 

entitled to contribution from JPMorgan.   

68. JPMorgan’s relationship with Dow is of fiduciary character.    

69. Dow is a long-time client of the bank.   

70. At all time relevant to Dow’s Complaint, JPMorgan was advising the Company in 

connection with number of transactions. 

REDACTED 
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71.  

REDACTED 

72. As a result of these and other efforts on the Company’s behalf, the bank was in 

possession of confidential information regarding Dow. 

73. The bank was likewise privy to Dow strategic materials and other non-public 

information.   

74. A fiduciary relationship between an investment bank and its client is also created 

where, as here, the former is in possession of information superior to that held by its beneficiary.   

75. At all relevant times to Dow’s pleading, JPMorgan was intimately aware – and in 

fact acted as the driver of – leveraged buyout efforts targeting Dow.   

76. At all relevant times to Dow’s pleading, JPMorgan knew that Dow was 

investigating the veracity and source of rumors indicating that a leveraged buyout targeting the 

Company may be afoot. 

77. On information and belief JPMorgan knew the source of the marketplace rumors 

that Dow alleges caused it injury.   At no point, however, did the bank disclose the identity of 

this source to Dow.   

78. The bank further failed to reveal what it knew about leveraged buyout efforts 

targeting the Company. 

79. On information and belief this is despite specific inquiry put to the bank by Dow 

representatives.   

80. JPMorgan engaged in the conduct set forth above in furtherance of its own benefit 

and financial interests, at the expense of Dow, to which it owes fiduciary duties.   
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81. The bank’s breach of duty resulted in the same pool of injury Dow’s claim 

attributes to Kreinberg.   

COUNT I 

(Contribution Against JPMorgan) 
 

82. Kreinberg repeats and realleges paragraphs 1 through 82 of this Third-Party 

Complaint as if set forth fully herein; it likewise incorporates by reference the Amended  

Complaint filed against him in this litigation by Dow. 

83. Dow alleges that Kreinberg breached his fiduciary duty to the Company by 

engaging in unauthorized discussions with third parties, including JPMorgan representatives, 

regarding a leveraged buyout of Dow and failing to disclose them.  

84. JPMorgan likewise owed Dow a fiduciary duty, which -- to the extent Dow 

sustains its burden of proof -- was breached by the bank when it engaged in discussions with 

third parties regarding a leveraged buyout of Dow and by its failure to disclose them.  

85. JPMorgan was aware of the source or leak to the press with regard to the 

leveraged buyout efforts targeting Dow.   

86. At no point, however, did the bank reveal to Dow the identity of this source.  

87. JPMorgan by its conduct subordinated the interests of Dow to its own in an effort 

to obtain financial benefit. 

88. Dow’s Complaint against Kreinberg asserts injury stemming from press reports 

reflecting buyout rumors, which, among other things, “clouded Dow’s future” and “distracted 

from its business objectives.”  (See, e.g.,  Dow Compl. ¶21.)   

89. This claim is also based on Dow’s allegation that such rumors led to a “frustrating 

search” as to the rumors source and validity.  (See, e.g., Dow Compl. ¶1.)  
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90. JPMorgan is jointly and severally liable to Dow for any losses awarded the 

Company in connection with this professed harm, as its breach of fiduciary duty resulted in the 

same pool of injury.   

PRAYER FOR RELIEF 

WHEREFORE, Defendant/Counterclaim-Plaintiff/Third-Party Plaintiff Romeo 

Kreinberg prays that judgment be entered in his favor and against Third-Party Defendant 

JPMorgan Chase & Co. as follows:  

(i) For contribution in an amount reflecting JPMorgan’s pro rata share of damages 

awarded Dow in connection with its breach of fiduciary duty claim; 

(ii) For an award of reasonable attorneys’ fees and costs of suit for bringing this 

lawsuit; and 

(iii) For such other and further relief as the Court deems just and proper. 

Dated:  New York, New York 
October 12, 2007    ARKIN KAPLAN RICE LLP 

 
 
By: s/ Stanley S. Arkin  
Stanley S. Arkin  

 Lisa C. Solbakken  
 Barrett N. Prinz  
 

590 Madison Avenue, 35th Floor 
New York, New York 10022 
(212) 333-0200 (telephone) 

 
HERTZ SCHRAM PC 
Bradley J. Schram (P26337) 
Brian Witus (P53062) 
1760 S. Telegraph Road, Suite 300 
Bloomfield Hills, MI 48302 
(248) 335-5000 
bwitus@hertzshram.com 

 
Attorneys for Romeo Kreinberg 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 12, 2007, I electronically filed the foregoing paper with 

the Clerk of the Court using the ECF system which will send notification of such filing to the 

following: David M. Bernick, Nader R. Boulos, Craig W. Horn, Darren A. LaVerne, L. David 

Lawson, Gary P. Naftalis, Mark J. Nomellini, Barrett Prinz, Lisa C. Solbakken, Jonathan M. 

Wagner and Brian Witus, and I hereby certify that I have mailed by United States Postal Service 

the paper to the following non-ECF participants:   N/A. 

 

          s/ Stanley S. Arkin 

       ARKIN KAPLAN 
       590 Madison Avenue, 35th Floor 
       New York, NY  10022-8552 
 Email: sarkin@arkin-law.com 
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